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ORIGINAL

Attorneys for Intervenor-Plaintiff

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

SAN JUAN COUNTY, UTAH, a political

subdivision,
Plaintift,

STATE OF UTAH,
Intervenor-Plaintiff,

VAN

UNITED STATES OF AMERICA,

INTERVENOR'’S COMPLAINT
TO QUIET TITLE

Case No. 2:04CV00552

DEPARTMENT OF THE INTERIOR, Judge Bruce S. Jenkins

NATIONAL PARK SERVICE,

Defendants,

Intervenor-Plaintiff State of Utah (“State™), for claims against Defendants, alleges as

follows:
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INTRODUCTION

1. This is an action to quiet title to a certain described right-of-way for a highway,
including the scope thereof, under the grant of Section 8 of the Mining Act of 1866, 14 Stat. 251,
253, later codified as Revised Statutes 2477 and as 43 U.S.C. §932 (repealed October 21, 1976
with savings provisions recognizing validity of rights-of-way already established) (hereinafter
“R.S. 24777).

JURISDICTION AND VENUE

2. The Court has subject matter jurisdiction under 28 U.S.C. §§ 1346(f) and 2409(a)
(quiet title to real property in which the United States claims an interest).

3. Venue is proper under 28 U.S.C. § 1391(e) inasmuch as the lands in issue are
located in Utah.

PARTIES

4. The State is one of the fifty sovereign states forming the United States of
America, having been admitted to the Union on January 4, 1896 on an equal footing with the
original states. The executive power of the State is vested in the Governor, who is responsible
for seeing that the laws of the State are faithfully executed. Utah Const. art. VII, § 5; Utah Code
Ann. § 67-1-1.

5. The State and the several Utah Counties are joint owners of the R.S. 2477 rights-
of-way in Utah. Utah Code Ann. §§ 72-5-302(2) and 72-5-103(2)(b). An “R.S. 2477 right-of-

way” is an interest in real property granted by R.S. 2477 consisting of the dominant estate in the

land.
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6. Defendant United States of America is the federal government and the owner of
the servient estate adjacent to the highways relevant to this action, further described below.

7. Defendant United States Department of the Interior {“DOTI”), through the National
Park Service (“NPS”), manages the subject lands.

BACKGROUND AND ALLEGATIONS REGARDING
R.S. 2477 HIGHWAYS WITHIN THE STATE OF UTAH

8. R.S. 2477, originally enacted as Section 8 of the Mining Act of 1866, provides as
follows:
And be it further enacted, That the right of way for the construction

of highways over public lands, not reserved for public uses, is hereby
granted.

9. An R.S. 2477 right-of-way is a valid existing property right — an easement
recognized by law as the dominant estate in the land.

10. Though R.S. 2477 was repealed in 1976, the repealing legislation specifically
recognized the continuing validity of R.S. 2477 rights-of-way established as of 1976. FLPMA
§§ 509(a), 701(a) and 701(h), codificd respectively at 43 U.S.C. §§ 1769(a) and 1701, savings
provisions {a) and (h).

11, R.5.2477 was a congressional and self-executing grant; ratification or approval
by the federal government was not required to perfect an R.S. 2477 right-of-way. Sierra Club v.
Hodel, 848 F. 2d 1068, 1083-84 (10™ Cir. 1988).

12. As a matter of federal law, state law controls perfection and scope of an R.S. 2477

right-of-way. Id. at 1081-84.
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13. In Utah, an R.S. 2477 right-of-way could be established (“perfected”) by public
use for a period of ten years without formal action by any public authority (Utah Code Ann. $72-
5-104), or by affirmative non-federal governmental action indicating an intent to accept the grant,
including but not limited to construction or maintenance of a road.

14, The scope of an R.S. 2477 right-of-way is a bundle of property rights, including
that which is reasonable and necessary for uses to which the right-of-way has been put. Hodel,

846 F. 2d at 1083-84 (affirming the District Court’s “reasonable and necessary” definition);

United States v. Garfield County, 122 F. Supp. 2d 1201, 1229-30 (D. Utah 2000) (recognizing

the “reasonable and necessary” standard).

15. Such areas along the roadway beyond the actual beaten path as are reasonable and
necessary to accommodate “sound engineering practice” and provide safe travel on the road,
including lands on which attendant accouterments such as drainage ditches and culverts existed
as of April 9, 1962, or reasonably and necessarily are added after that date to accommodate
increased travel for pre-existing uses, are “part of the reasonable and necessary use” and are
therefore within the scope of each highway right-of-way. Hodel, 846 E. 2d. at 1083-84.

16. The scope of the R.S. 2477 right-of-way includes the right to conduct reasonable
and necessary maintenance within the right-of-way and make reasonable and necessary
improvements within it. Id. at 1083, 1086 n.16.

7. Though R.S. 2477 was repealed on October 21, 1976 by the Federal Land Policy
and Management Act (FLPMA), R.S. 2477 rights-of-way in existence on the date of FLPMA’s

passage are protected under that act.



Case 2:04-cv-00552-BSJ Document 63  Filed 04/22/2005 Page 5 of 17

18. FLPMA section 701(a) provides:

Nothing in this Act, or in any amendment made by this Act, shall be
construed as terminating any valid lease, permit, patent, ri ght-of-way,
or other land use right or authorization existing on the date of
approval of this act,

19. FLPMA section 701(h) provides:

Allactions by the Secretary concerned under this Act shall be subject
to valid existing rights.

20. FLPMA section 509(a) provides:

Nothing in this title [43 U.S.C. §§1701-1784] shall have the effect of
terminating any right-of-way or right-of-use heretofore issued,
granted or permitted.

21. In 1939, DOI regulations provided:

[R.S.2477 (43 U.S.C.932)] becomes effective upon the construction
or establishing of highways, in accordance with the state laws, over
public lands not reserved for public uses. No application should be
filed under said R.S. 2477 as no action on the part of the Federal
Government is necessary.

43 C.F.R. §244.55 (1939).
22 In 1963, DOI regulations provided:

Grants of [R.S. 2477 rights-of-way] become effective upon the

construction or establishment of highways, in accordance with the

State laws, over public lands, not reserved for public uses. No

application should be filed under R.S. 2477, as no action on the part
of the Government is necessary.

43 C.F.R. §244.58 (1963).

23, In 1974, DO regulations provided:



