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INTRODUCTION

1. Kane County, Utah contains some of this nation’s most stunning and beloved
federal public lands. Portions of Zion and Eryce Canyon National Parks, the Grand Staircase-
Escalante National Monument, Glen Canyon National Recreation Area, Paria Canyon-Vermilion
Cliffs Wilderness area, and several wilderness study areas all lay within the County’s borders.
This case has arisen because Kane County ahd County officials (collectively “Kane County” or
“the County™) have flouted the United States Constitution and the manageme.nt authority of the
United States Department of Interior by unilaterally opening up these fragile federal lands to
destructive off-road vehicle (ORV) use. In addition to passing county ordinances declaring a
wide array of roads and routes open to ORVs — including hundreds of miles of roads and routes
closed to ORVs by the governing federal land management authorities — the County has even
gone s.o far as to post its own road signs on federal land and rip down federal agency signs
announcing ORV restrictions. The County’s actions violate the Supremacy Clause of the United
States Constitution and should be declared unlawful and enjoined by this Court.

JURISDICTION AND VENUE

2. Plaintiffs bring this case pursuant to the Supremacy Clause of the United States
Constitution, U.S. Const. art. VL, cl. 2.

3. This Court has jurisdiction over this action by virtue of 28 U.S.C. § 1331 (federal
question jurisdiction). |

4. Venue in this Court is proper under 28 U.S.C. § 1391(b) because Kane County,

Utal is located in this District, a substantial part of the events giving rise to this claim occurred
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in this District and a substantial part of the property that is the subject of this claim is situated in
this District. |
| PARTIES

5. Plaintiff THE WILDERNESS SOCIETY (TWS) is a non-profit environmental
organization incorporated in Washington, DC, with approximately 200,000 members nationwide.
TWS has eight regional offices and a headquarters in Washington, D.C. TWS employees and
members work to protect America’s wilderness and to develop a national network of wildlands
through public education, scientific analysis, and advocacy. TWS’s goal is to énsure that future
generations will enjoy the clean air and water, wildlife, natural beauty, opportunities for
recreation, and spiritual renewal that pristine forests, rivers, deserts, and mountains provide.

6. As part of its wilderness-preservation mission, TWS strives to protect the wilderness

character of Congressionally-designated wilderness, wilderness study areas { WSAs), national
monuments, national parks, and other federal public lands with wilderness character. Some of the
elements of wilderness character that TWS is dedicated to protecting include roadlessness, natural
quicf, absence of motor vehicle use, and “ecological, geological, or other features of scientific,
educational, scenic, or historical value.” See 16 U.S.C. § 1131(c).

7. Plaintiff SOUTHERN UTAH WILDERNESS ALLIANCE (SUWA) is a not-for-
profit conservation organization incorporated in Utah with more than 18,000 members, many of
whom live in Utah, SUWA is dedicated to preserving the outstanding wilderness at the heart of
the Colorado Plateau, and encouraging management of those lands in their natural state.. SUWA
promotes local and national recognition of the region’s unique character through research and

public education; supports both administrative and legislative initiatives to permanently protect
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the Colorado Plateau wild places within the National Park and National Wilderness Preservation
System or by other protective designations where appropriate; builds national support for such
initiatives on both the local and national level; and provides leadership within the conservation
movement through uncompromising advocacy for wilderness preservétion.

8. As part of its conservation mission, SUWA striveé to protect the wilderness
character of Congressionally-designated wilderness, WSAS, national monuments, naﬁoﬁal parks,
and other federal public lands with wilderness character. Some of the elements of wilderness
character that SUWA is dedicated to protecting include roadlessness, natural quiet, absence of
motor vehicle use, and “ecological, geological, or other features of scientific, educational, scenic,
or historical value.” See 16 U.S.C. § 1131(c).

9. In the mid-1980s, TWS, SUWA, and other national and regional conservation
organizations conducted an independent wilderness inventory of Utah lands managed by the
Bureau of Land Management (BLM). This inventory was completed in 1989 and proposed to
designate 5.7 million acres of Utah BLM lands as wilderness. These lands were proposed for
wilderness designation in America’s Redrock Wilderess Act, a version of which has been
introduced every session of Congress in the U.S. House of Representatives since 1989, and in the
U.S. Senate since 1997. When the wilderness inventory was updated in 1998, the conservation
groups concluded that just over 9 million acres of BLM land in Utah merited wilderness
protéction. Of these 9 million acres, approximately 1.3 million acres are located in Kane
Coi.mty. 1.1 million of those acres are located within the Grand Staircase-Escalante National

Monument.
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10..  Members and staff of TWS and SUWA use and enjoy the magnificent federal
public lands in Kane County for a variety of purposes, including scientific study, wildlife
viewing, photography, recreation, aesthetic appreciation, and appreciation of cultural artifacts.
Members and staff of TWS and SUWA frequently visit and recreate on federal land lands that
may be impacted by vehicle use on the routes that Kane County has signed or claimed as open to
ORV use. In addition, members and staff of TWS and SUWA have actively supported the
designation of protected federal public lands in Kane County, including the Grand Staircase-
Escalante National Monument, and have advocated and litigated in support of restrictions on
ecologically and culturally destructive ORV use on Utah’s federal public lands.

11.  Defendant KANE COUNTY, UTAH is a political subdivision of the State of
Utah.

12.  Defendant RAY SPENCER is Chairman of the Board of Commissioners of Kane
County. Mr. Spencer is a mémber of the County Commission that is empowered to adopt
County ordinances governing the management of vehicles on County roads in Kane County. He
is sued in his official capacity.

13. Defendant MARK HABBESHAW is a member of the Board of Commissioners
of Kane County. Mr. Habbeshaw is 2 member of the County Commission that is empowered to
adopt County ordinances governing the management of vehicles on County roads in Kane
County. He is sued in his official capacity.

14. Defendant DANIEL W. HULET is a member of the Board of Commissioners of

Kane County. Mr. Hulet is a member of the County Commission that is empowered to adopt
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County ordinances governing the management of vehicles on County roads in Kane County. He
1s sued in his official capacity.
LEGAL FRAMEWORK
| The United States Constitution

15. - Pursuant to the Supremacy Clause of the U.S. Constitution, federal statutes and
regulations, as well as the policies and objectives encompassed therein, preempt conflicting state
and local laws, policies, and objectives. “This Constitution, and the Laws of the United States
which shall be made in Pursuance thereof . . . shall be the supreme Law of the Land; and the
~ Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State
to the Contrary notwithstanding.” U.S. Const. art. VI, cl. 2.

16.  The U.S. Congress has plenary power over federal public lands under the Property
Clause of the U.S. Constitution. “The Congress shall have Power to dispose of and make all
needful Rules and Regulations respecting the Territory orlother Property belonging to the United
States; and nothing in this Constitution shall be so construed as to Prejudice any Claims of the
United States, or of any particular state.” U.S. Const. art. IV, § 3, cL. 2.

17.  Accordingly, when Congress chooses to exercise its jurisdiction over federal
public lands under the Property Clause, federal statutes and regulations, orders and decisions
issued pursuant to those statutes and regulations, and the policies and obj ectives encompassed
within those statutes and regulations preempt and override any conflicting state or local laws,

regulations, policies, or objectives.
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The Federal Land Policy and Management Act and Implementing Regulations

18.  The BLM manages its lands pursuant to the Federal Land Policy and Management
Act (FLPMA), 43 U.S.C. § 1701 et seq. Among other things, FLPMA provides that the BLM is
to manage its lands for “multiple use,” specifically mandating that:

the public lands be managed in a manner that will protect the quality of scientific, scenic,

historical, ecological, environmental, air and atmospheric, water resource, and

archeological values; that where appropriate, will preserve and protect certain public

lands in their natural condition; that will provide food and habitat for fish and wildlife

and domestic animals; and that will provide for outdoor recreation and human occupancy

and use. ‘ '
Id. § 1701(a)(8).

19.  FLPMA requires the BLM to manage the “use, occupancy, and development” of
its lands. /d. § 1732(b). To do so, the BLM must develop land use plans. Id. § 1712(a). Once a
plan is completed, the BLM must manage the use of its lands “in accordance with” the plan. /d. §
1732(a); 43 C.F.R. § 1610.5-3 (BLM regulation likewise requiring that BLM’s actions conform
with the plan). |

20. TheBLM’s mdnagement plans determine where ORVs may travel. FLPMA
prohibits any uses in contravention of these plans. “The use, occupancy, or development of any
portion of the public lands contrary to any regulation of the Secretary or other responsible
aufhority, or contrary to any order issued pursuant to any such regulation, is unlawful and
prohibited.” 43 U.S.C. § 1733(g).

21, Section 201 of FLPMA required BLM to inventory its lands and resources, |
including scenic and outdoor recreation values. 43 U.S.C. § 1711. Pursuant to Section 603,

BLM was required to determine which of the lands inventoried are eligible for wilderness

designation within 15 years. /d. § 1782(c). To safeguard Congress’s prerogative to designate the
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“Wilderness Study Areas” (“WSAs”) as wilderness, FLPMA § 603(c) requires BLM to manage
WSASs so that their wilderness suitability is not “impaired.” Id. Shortly after FLPMA’s passage,
BLM adopted an Interim Management Policy for Lands Under Wilderness Review, in which it
set out in detail how the agency would manage WSAs. 44 Fed. Reg. 72,014 (Dec. 12, 1979). In
general, public motor vehicle use in WSAs is prohibited, except along identified “ways™ and
where such use would not impair an area’s wilderness suitability.
The Wilderness Act

22.  The Wilderness Act, 16 U.S.C. § 1131-1136, provides for Congressional
designation of areas “where the earth and it community of life are untrammeled by man, where
man himself is a visitor who does not remain.” 16 U.S.C. § 1131(c). A Wilderness area is.
further defined as:

an area of undeveloped Federal land retaining its primeval character and influence,

without permanent improvements or human habitation, which is protected and managed

S0 as to preserve its natural conditions and which (1) generally appears to have been

affected primarily by the forces of nature, with the imprint of man’s work substantially

unnoticeable; (2) has outstanding opportunities for solitude or a primitive and unconfined

type of recreation. . . and (4) may also contain ecological, geological, or other features of
scientific, educational, scenic, or historical value.

23.  The Wilderness Act generally prohibits permanent or temporary roads and the use
of motor vehicles or any other form of mechanical transport in a Wilderness area. /d. § 1133(c).

The National Park Service Organic Act and Implementing Regulations

- 24, The 1916 National Park Service (NPS) Organic Act, as amended, provides that
the NPS is to “regulate the use” of national parks by means that conform to their “fundamental

purpose,” namely:




R R R R R EE——ZZIhIEEE————

Case 2:05-cv-00854-TC  Document 1  Filed 10/13/2005 Page 9 of 24

to conserve the scenery and natural historic objects and the wildlife therein and to
provide for the enjoyment of the same in such manner and by such means as will
leave them unimpaired for the enjoyment of future generations.

16 U.S.C. § 1. A 1978 amendment to this act prohibits the éuthorization of activities (such as
off-road vehicle use) that may derogate park values. 16 U.S.C. § la-1.
| 25. Inorder to address the “widespread” use of off-road vehicles on public land — use

which was “in frequent conflict with wise land and resource management practices,

| environmenfal values, and other types of recreational activity” — President_ Richard Nixon issued
Executive Order 11644, 37 Fed. Reg. 2887 (Feb. 9, 1972), which mandates restrictions on off-
road vehicles. E.O. 11644 is intended to “ensure that the use of off-road vehicles on public lands
will be controlled and directed so as to protect the resources of those lands.” Id. at Sec. 1. The
Order directs agency heads with stewardship over public lands to promulgate regulations

providing for the “administrative designation of the specific areas and trails on public lands on

which the use of off-road vehicles may be permitted, and areas in which the use of off-road
vehicles may not be permitted.” Id. at Sec. 3(a). E.O. 11644 further directs that the regulations
must require the designation of such areas in accordance with certain listed directives, including
a directive providing that areas and trails shall not be located in national parks unless the agency
head “detérmines that off-road vehicle use in such locations will not adversely affect their
natural, aesthetic, or scenic values.” /d. at Sec. 3(a)(4).

.26. In accordance with the National Park Service Organic Act and E.O. 11644, the
NPS promulgated the following regulation: |

- Travel on park roads and designated routes.

(a) Operating a motor vehicle is prohibited except on park roads, in parking
areas and on routes and areas designated for off-road vehicle use.
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(b) Routes and areas designated for off-road vehicle use shall be promulgated as
special regulations. The designation of routes and areas shall comply with § 1.5
of this chapter and E.O. 11644 (37 FR 2887). Routes and areas may be
designated only in national recreation areas, national seashores, national
lakeshores and national preserves.

36 C.F.R. § 4.10 (1987). Thus, ORV travel in National Park System units is prohibited unless
and until the NPS adopts a special regulation opening a route or area to such use.
Relevant Utah Law Regarding Roads and Highways
27.  Utah State law provides that “[c]urrently registered off-highway vehicles may be
‘operated on public land, trails, streets, or highways that are posted by sign or designated by map
or description as open to off-highway vehicle use by the cohtrolling federal, state, county, or
municipal agency.” In addition, the
controlling federal, staté, county, or municipal agency may:
(a) provide a map or description showing or describing land, trails, streets, or
highways open to off-highway vehicle use; or

(b) post signs designating lands, trails, streets, or highways open to off-
highway vehicle use. '

Utah Code § 41-22-10.1. |

28.  Utah State law further provides for several different classes of highways. Class A
routes are state highways under the jurisdiction of the State; Class C routes are city streets under
the jurisdiction of municipalities. /d. § 72-3-102 (Class A routes); § 72-3-104 (Class C routes).
Class B routes are county roads, which are roads the county is required to maintain. I/d. § 72-3-
103. Class D routes include “any road, way, or other land Surface route that has been or is
established by use or constructed and has been maintained to provide for usage by the public for

vehicles with four or more wheels that is not a class A, class B, or class C road under this title.”

Id. § 72-3-105(1).
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29.  Each county was required to “prepare maps showing to the best of its ability the
class D roads within its boundaries which were in existence as of October 21, 1976, the date of
FLPMA’s passage. Id. § 72-3-105(5). Upon completion of the maps, each county was required
to file the maps with Utah Department of Transportation. Id. § 72-3-105(7). |

|  STATEMENT OF FACTS
Kane County and Its Federal Public Lands

30.  Kane County, located in south-central Utah on the state’s border with Arizona,
encompasses more than 2.6 million acres in southwestern Utah. Some 6f the most spectacular
public lands in the nation are located within its borders.

31.  Kane County encompasses a large array of federal public lands. Within the
County, the BLM manages about 1.6 million acres, including neaﬂy 1.3 million acres within the
Grand Staircase-Escalante National Monument. The Monument contains some of the most
remote and Wild areas of southern Utah. In addition to the Monument, the BLM manages several
WSAs in Kane County, including the Parunuweap, Moquith Mountain, aﬁd Orderville Canyon
WSAs. The BLM also manages the Paria Canyon-Vermilion Cliffs Wilderness, a portion of
which is located in Kane County. |

32.  The NPS manages nearly 400,000 acres in Kane County, including inore than
8,000 acres of Bryce Canyon National Park at the Park’s southern end and more than 9,000 acres
of Zion National Park at the Park’s eastern border. In addition, the County encompasses more
than 375,000 acres of the Glen Canyon National Recreation Area {NRA), which is managed by

the NPS,

10
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The Grand Staircase-Escalante National Monument
33.  The Grand Staircase-Escalante National Monument was éreated by presidential
proclamation on September 18, 1996. The proclamation describes the Monument’s lands as
fbllows:

The Grand Staircase Escalante National Monument’s vast and austere landscape
embraces a spectacular array of scientific and historic resources. This high,
rugged, and remote region, where bold plateaus and multi-hued cliffs run for
distances that defy human perspective, was the last place in the continental United
States to be mapped. Even today, this unspoiled natural area remains a frontier, a
quality that greatly enhances the monument's value for scientific study. The
monument has a long and dignified human history: it is a place where one can see
how nature shapes human endeavors in the American West, where distance and
aridity have been pitted against our dreams and courage. The monument presents
exemplary opportunities for geologists, paleontologists, archeologists, historians,
and biologists. '

61 Fed. Reg. 50223 (Sept. 24, 1996). The objects the Monument was established to protect

include geologic, paleontological, archeological, historical, écological, and biological resources,

among others. I/d. The Monument also contains designated critical habitat for the threatened
Mexican spotted owl, a species protected under the Endangered Species Act.

34.  In November 1998, the BLM released a draft management plan and draft
environmental impact statement (EIS) for the Monument, pursuant to 43 U.S.C. § 1712. A four-
month public comment period followed. BLM issued a final EIS and draft management plan in
July 1999. 64 Fed. Reg. 41129-41130 (July 29, 1999). The final plan and record of decision
were signed by the Secretary of Interior in November 1999, and became efféctive in February
2000. 65 Fed. Reg. 10819—10821 (Feb. 29, 2000).

35. Under the final management plan, vehicle travel off of designated routes in the -

Monument is generally prohibited. Street legal motorized vehicles, including four-wheel-drive

11
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and mechanized vehicles (including bicycles), are allowed on approximately 908 miles of routes
designated open by the plan. ORVs, i.e., non-street legal all-terrain vehicles and dirt bikes, are
allowed on approximately 553 miles of those 908 miles of routes. ORV travel is restricted to
those routes designated as open for their use. Id.

36.  According to the Final EIS on the Management Plan, the Monument banned
cross-country. ORY ftravel because such use can impact “archaeological, paleontological,
geological, historic, biological soil crusts, special status plant and animal species, vegetation, and
wildlife” resources. For example, ORV tracks can create ruts, which collect water and damage
water quality and quantity and create erosion. In addition, some wildlife species avoid areas
where ORVs are ridden, which can prevent the use of roosts, nests, calving and fawning areas,
and other critical habitat.

BLM Lands Outside the Monument in Kane County

37. - Outside of the Monument, along the border of Utah and Arizona and within Kane
County, BLM manages the Paria Canyon-Vermilion Cliffs Wilderness, which was designated as
Wilderness in 1984 by Congress. Pub. L. 98-406, title III, § 301(a)(7) (Aug. 28, 1984). |

38. BLM also manages several WSAs in Kane Couhty pursuant to FLPMA’S “non-
impairment” mandate. 43 U.S.C. § 1782. These WS As include the Parunuweap Canyon WSA,
Moquith Mountain WSA and the Orderville Canyon WSA.

39.  The 30,000-acre Parunuweap Canyon WSA is adjacent to Zion Naﬁonal Park, and
it contains canyons of stunning scenic beauty comparable to those in Zion. The 1,750-acre
Orderville Canyon WSA is north of the Parunuweap Canyon WSA and adjacent to Zion National

Park. In 2000, the BLM issued an emergency ORYV travel limitation in the Parunuweap and

12
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Orderville Canyon WSAs. 65 Fed. Reg, 52437 (Aug. 29, 2000). The emergency measure
prohibits all cross-country ORV travel and limits ORVs to designated routes. Jd. The BLM
instituted the emergency limitations in order “to prevent resource impacts to soils, vegetation,
wildlife habitat, and other resources caused by OHV use within the WSAs that threaten
impairment to wilderess values.” Id. The BLM fouﬁd that in some areas of the Parunuweap
WSA, ORV use was impacting riparian vegetation and that illegal ORV use was occurring off of
designated routes. /d. The emergency limitation is still in effect. |

40.  The nearly 15,000-acre Moquith Mountain WSA borders the Coral Pink Sand
Dunes State Park near Utah’s southern border. The area contains hanging gardens, isolated
stands of Ponderosa pine, large alcoves, sand dunes, and prehistoric sites including pictographs.
In 2000, the BL.M completed an amendment to the plan governing the Moquith Mountain WSA.
See 65 Fed. Reg. 19921 (April 13, 2000). The plan amendment restricts ORV travel in the
majority of the WSA to designated routes.

| 41.  Within the last few months, the BLM also closed approximately 7,900 acres in the
Hog Canyon and Trail Canyon areas ﬁear Kanab, Utah to cross-country ORV travel, 70 Fed.
Reg. 46541 (August 10, 2005). The BLM closed Trail Canyon to all ORV use and limited ORV
travel in Hog Canyon to specified routes. Id. The BLM restricted ORV travel in these areés
because “increased [ORV] use is creating adverse impacts to riparian, soil, vegetation, wildlife,
and cultural resources.” Id.
National Park Lands in Kane County
42. Congress. established the Glen Canyon NRA to “provide for public outdoor

recreation use and enjoyment of Lake Powell and lands adjacent thereto in the States of Arizona .

13
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and Utah and to preserve the.scenic, scientific, and historic features contributing to public
enjoyment of the area....” Pub.L. 92-593, 86 Stat. 1311 (Oct. 27, 1972). The NRA protects
much of the Escalante River and its canyon, natural arches and bridges, hoodoos, and siot
canyons. More than 380,000 acres of the NRA are located in Kane County.

43.  No regulation permits off-road vehicle travel within the Glen Canyon National
Recreation Area.

44.  Bryce Canyon National Park waé originally established as a national monument in
1923 because of its “unusual scenic beauty, [and] scientific interest and importance.”
Proclamation No. 1664 (June 8, 1923). Congress designated the area as Utah National Park in
1924, and gave the area its present name in 1928. 43 Stat. 593 (June 7, 1924); 45 Stat. 147 (Feb.
28, 1928). | |

45.  No regulation permits off-road vehicle travel within Bryce Canyon National Park.

46.  Zion National Park encompasses 148,016 acres, stretching across three counties in
southwestern Utah, of which approximately 9,000 acres are in Kane County. The southeastern
portion of the Park was first set aside as a national monument in 1909, which was expanded in
1918. Congress established the 75,600—acre area as a national park in 1919. A second Zion
National Monument was established by presidential proclamation in 1937. Congress added thJS
area, now called the Kolob Canyons, to Zion National Park in 1956. Zion National Park is
characterized by high plateaus, a maze of narrow, deep, sandstone canyons and striking rock
towers and mesas.

47.  The NPS has promulgated a final “special rule” that permits limited snowmachine

travel on four routes within Zion National Park. See 36 C.F.R. § 7.10(b). None of these routes is

14
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within Kane County. No regulation permits off-road vehicle travel in Zion National Park within
Kane County.
Kane County’s Unconstitutional Actions

48.  In 1978, in compliance with the Utah state code, Kane County adopted a map
identifying all Class D “roads" in the County, and submitted it to the Utah Department of
Transportation. The map identifies, among other things, every hiking trail in Zion Nationél Park
withiﬁ Kane County, several hiking trails and wash bottoms in Bryce Canyon National Park
within Kane County, and thousands of miles of other routes through the Monument, the Glen
Canyon NRA, and other BLM lénds as Class D roads.

49.  In the summer of 2003, officials of Kane County, including County
Commissioner Mark Habbeshaw and Sheriff Lamont Smith, removed BLM signs restricting
ORYV travel within the Monument. Although the BLM initiated a cﬁminal investigation of the
County officials who admitted to tearing the signs down, no legal action has ever been taken
against the officials.

50.  In the spring of 2005, Kane County officials, including Commissioner Mark
Habbeshav_v, Road Supervisor Lou Pratt, and workers under Mr._ Pratt’s supervision, erected
County signs on federal lands within the Monument. The signs indicate that the posted routes
are County roads open to ORV use.

51.  According to BLM records, as of June 21, 2005 there were 268 Kane County
signs posted on BLM lands, including 103 inside the Monument, and 3 more outside the '

Monument boundary that sign routes that enter the Monument.

15




I R R I EEEEEEEEErEr———==
Case 2:05-cv-00854-TC  Document 1  Filed 10/13/2005 Page 17 of 24

52. Ofthe 106 signs affecting the Monument, at least 63 signs purport to open routes
to public ORV use that are closed to such use in the Monument’s Management Plan.

53.  Kane County officials also posted additional signs on BLM lands outside of the
Monument, including Wilderness Study Areas. According to BLM records, as of June 21, 2005,
Kane County had placed 162 such signs (in addition to the three signs marking routes entering
the Monument) on BLM lands outside the Monument. At least six of these signs appear to mark
routes as open that are closed to ORV use in the Moquith Mountain and Parunuweap Wilderness
Study Areas. |

54. On April 26, 2005, BLM Utah State Director Sally Wiseiy sent Kane County

Commissioner Mark Habbeshaw a letter stating that BLM would take action within two weeks to

address the illegal signing. The letter stated that the illegal signing “may likely present serious
safety issues to members of the public, possibly subject them to legal exposui‘e, aﬁd cause
resource damage.” In response, Kane County removed some signs, but left hundreds of signs on
BLM lands. On June 30, 2005, BLM referred the matter to the U.S. Attorney’s office.

55.  As ofthis date, neither the U.S. Attorney nor BLM has taken any legal action
against the County in response to the County’s removal of BLM signs and unauthorized erection
of County signs within the Monument.

56.  On August 22, 2005, the Kaﬁe County Board of Commissioners unanimously
passed Ordinance No. 2005-03. That ordinance purports to regulate ORV use on County Class B ,
and Class D roads. According to the ordinance, Kane County had previously designated all

County roads open to ORYV use.

16
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57.  Ordinance No. 2005-03 states in pertinent part as follows:

Kane County claims the right and ownership of all Class B and Class D roads
designated on the County Road System ....

Kane County has designated all Class B and Class D roads as open, unless
designated closed to off-highway vehicle (OHV) use ....

Currently registered OHVs may be operated on the County Road System as
posted by sign or designated by map or descrlptlon as open to off-highway
vehicle use by the County -

The ordinance further defines “OHVs” as motorcycles, snowmobiles, and all-terrain vehicles.
58. During consideration of the ordinance in a July 18, 2005, meeting of the Kane

County Board of Commissioners, Michael Mayer, Chief Ranger for Glen Canyon NRA, testified

that “[w]e recognize [that] the passage of a Kane County Off Highway Vehicle Ordinance as

currently proposed will create a conflict between county and federal regulations.” Ranger Mayer

requested that fhe ORV ordinance not apply to Glen Canyon NRA. Nonetheless, at that same
hearing, Commissioner Daniel Hulet stated that the County intended to sign roads within the
Glen Canyon NRA.

59.  On August 22, 2005, at another Board Qf Commissioners meeting, Monument
Manager Dave Hunsaker requested that there be consistency between Kane County’s and the
Monument’s regulation of the use of motor vehicles within the Monument, and that the
ordinance not purport to regulate ORV use on routes closed to motorized use by the BLM’s
Maﬁagement Plan.

60.  The ordinance, by permitting ORVs to be used on routes posted by signs and on
routes identified on the County’s Class B and Class D road maps, approved the use of ORVs on

public lands within the Monument, within Bryce Canyon and Zion National Parks, within the

17




Case 2:05-cv-00854-TC ~ Document1  Filed 10/13/2005 Page 19 of 24

Glen Canyon NRA, and within other BLM lands where the United States currently prohibits
ORYV use.

FIRST CAUSE OF ACTION
(Violation of the Supremacy Clause of the U.S. Constitution on BLM Lands)

61.  The allegations in paragraphs 1-60 are incorporated herein by reference. -

62.  Under the Supremacy Clause of the U.S. Constitution, federal statutes and
regulations, orders and plans issued pursuant to federal legislation, and the policies and
objectives contained within federal legislation preempt conflicting state and local laws, policies,
and objectives. US Const. art. VI, cl. 2.

63.  Pursuant to the Property Clause of the U.S. Constitution, Congress mandated that
BLM manage the use of its lands pursuant to the Federal Land Policy and Management Act and
its implementing regulations and pursuant to the Wilderness Act. 43 U.S.C. § 1701 ét seq.; 43
C.F.R. § Part 1600; 16 U.S.C. § 1131-1136.

64. Pursuant to FLPMA and its implementing regulations, the BLM issued a
Management Plan for the Grand Staircase-Escalante National Monument. The Management
Plan prohibits all cross-country ORV travel and limits ORV travel to certain designated routes.

65.  Pursuant to FLPMA and its implementing regulations, BLM issued an emergency
ORYV ftravel limitation for Parunuweap and Orderville Canyon WSAs, prohibiting cross;countl'y
ORYV ftravel and limiting ORV use to designated routes.

66.  Pursuant to FLPMA and its implementing regulations, BLM has restricted ORV
use to designated routes in the majority of the Moquith Mountain WSA.

67.  Pursuant to the Wilderness Act, motorized use is prohibited in the Paria Canyon-

Vermilion Cliffs Wilderness.
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68.  Pursuant to FLPMA and its implementing regulations, BLM has reﬁricted ORV
travel in the Hog Canyon area to designated routes and closed the Trail Canyon area to any ORV
travel.

69.  Congress intended to preempt conflicting state and locél management of the use
of BLM lands. Kane County’s purported opening of routes to ORV use on BLM lands,
including, but not limited to its passage of Ordinance 2005-3 and the destruction of BLM signs
and erection of County route signs on BLM lands, conflicts with federal statutes and regulations
and decisions and orders issued pursuant to those statutes and regulations, and impedes the
fulfillment of the objectives and policies encompassed within the federal legislation.

70.-  Kane County’s purported opening of roads on BLM lands is preempted by federal
law and violates the Supremacy Clause of the U.S. Constitqtion, art. VI, cl. 2.

SECOND CAUSE OF ACTION -
(Violation of the Supremacy Clause of the U.S. Constitution on NPS lands)

71.  The allegations in paragraphs 1-60 are incorporated herein by reference.

72.  Under the Supremacy Clause of the U.S. Constitution, federal statutes and
regulations, orders and plans issued pursuant to federal legislation, and the policies and
objectives contained within federal legislation preempt conflicting state and local laws, policies,
and objectives. U.S. Const. art. VI, cl. 2.

73. Pursuant to the Property Clause of the U.S. Constitution, Congress mandated that
the NPS manage the use of its lands pursuant to the National Park Service Organic Act and its

implementing regulations. 16 U.S.C. § 1 et seq.
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74.  NPS regulations promulgated pursuant to the National Park Service Organic Act
and Executive Order 11644 prohibit ORV travel on National Park Serﬁce lands unless and until
. the NPS adopts a special regulation opening a route or an area to ORV use. 36 C.F.R. § 4.10.

75.  The NPS has not passed a special regulation allowing ORV travel within the
borders of Kane County for Glen Canyon National Recreation Area, Bryce Canyon National
Park, or Zion National Park.

76.  Congress intended to preempt conflicting state and local management of NPS
lands. Kane County’s purported opening of roads on BLM lands, including, but not limited to its
passage of Ordinance 2005-3, conflicts with federal statutes and regulations and decisions and |
orders issued pursuant to those statutes and regulations, and impedes the fulfillment of the
objectives and policies encompassed within that federal legislation.

77.  Kane County’s purported opening of roads on National Park Service lands is

preempted by federal law and violates the Supremé.cy Clause of the U.S. Constitution.

PRAYER FOR RELIEF
(1) Declare unconstitutional Kane County Ordinance No. 2005-03 as applied to federal
public lands, including the Grand Staircase-Escalante National Monument, Glen
Canyon National Recreation Afea, Ziﬁn National Park, Bryce Canyon National Park,
Paria Canyon-Vermilion Cliffs Wilderness, Parunuweap Wilderness Study Area,
Moquith Mountain Wilderness Study Area, Orderville Canyon Wildemess Study Area,

and Hog Canyon and Trail Canyon areas;
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(2) Declare; unconstitutional Kane County’s posting signs or otherwise indicating as open to
ORY use any route now closed to ORV use pursuant to federal law or regulation, or
management plan or other decision issued pursuant to federal law.

(3) Enjoin Kane County from adopting ordinances, posting signs or otherwise indicating as
open to ORV use any route now closed to ORV use pursuant to federal law, regulation,
mémagement plan, or other decision issued pursuant to federal law.

(4) Enter an injunction ordering Kane County to remove its County signs from federal
public lands where those signs conflict with federal plans, regulations, or other

- authority.

(5) Grant Plaintiffs such other injunctive and declaratory relief as this Court deems just
énd proper. |

(6) Award Plaintiffs reasonable attorney fees, costs and expenses incurred in pursuing
this action to the extent permitted by law.

Respectfully submitted October 13, 2005,

~Ta S Angel
Edward BxZuko
McCrystie Ada
Earthjustice
1400 Glenarm Place, Suite 300
Denver, CO 80202

-~ Telephone: (303) 623-9466

Attorneys for Plaintiffs

(Pro hac vice applications filed
contemporaneously)
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Robert B. Wiygul

Waltzer & Associates

P.O. Box 689

Ocean Springs, MS 39566
Telephone: (228) 872-0007
Fax: (228) 872-0005

Attorney for Plaintiffs
(Pro hac vice application filed
contemporaneously)

Heidi J. Mclntosh #6233

Stephen H.M. Bloch #7813
Southern Utah Wilderness Alliance
425 East 100 South

Salt Lake City, UT 84111
Telephone: (801) 486-3161

Attorneys for Plaintiff Southern Utah
Wilderness Alliance
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