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PROPOSED NDOTPOLICY Dccember 11, 2001

Fs e.
Scction 8 of the Act of July 26, 1866, provided:

{TThe rlght of way for the construction of highways over public Jands, nr J;
rescrved for public uses, js hereby granted. : L

43 U.S.C. § 932 (formerly § 2477 of the Revised Statutes of the United States) .
VIl of the Federal Land Policy and Managemcnt Act of October 2], 1976, 90 Stat. 2.
(FLPMA), which expressly recognized the validity of R.S. 2477 rights-of-way perfectod bu. »

October 21, 1976).

Qoverning Regulations as of October 21, 1976.

Federal regulations for R.S. 2477 rj ghts-of-way exlsted in substantially the same form
from 1938 (43 C.F.R. § 244.55 (1939)) through July 1, 1980 (45 Fed, Reg. 44537 - deleting
Subpart 2822 or part 2820). These Regulations were perpetuated {n 51 Fed. Reg. No. 37, page
0542, (February 25, 1986), and continue to govem R.S. 2477 rights-of-way, Inasmuch as R.S.
2477 was repealed in 1976 by FI.PMA and any R.S. 2477 right-of-way vesied as of that date or
not at all, no later agency interpretation of R.S. 2477 by regulation or otherwise that is
inconsistent with the regulations that obtalned to the tme of their repeal is valid,

The regulations in effect as of 1976, which still govern, provided ln pertinent part ss
tollows:
No application should be filed, as no action on the part of the Government
i$ nceessary,
43 C.F.R. § 2822 1-2 (1974).

Grants of rights-of-way [under R.S, 2477) become ellective upon the
construction or establishment of highways, in accordance with the Stale laws, over
public lands not reserved for public uses.

43 C.ER. § 2822.2-1 (1974).

Statute and

Revocatiog and Disavowal of Policy Statements Tnconsistent with the Governlne
Repulations. :

Any previous Departmental expressions inconsistent with R.S. 2477 as implemented hy
the sbove quoted regulations are inapplicable. Specifically, the Interim Departmental Policy on

|
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Revisced Statute 2477, dated J anuacy 22, 1997, is revoked and the letter of My, Frederick N,

Ferguson regarding Standards to be applied in determining whether highways have been
cstablished across public lands under the repcaled R.S. 2477 (43 U.S.C. § 932), dated April 28,

1980, is disavowsd.
ca )

To constitute accoptance, all three of ths f olowing conditions must be mct:

1. The lands involved must have been public lands, not rc&ervcd for public uses, at the
time of acceptance, :

2, Construction or establishment of the highway in accordance with the law of tha
applicable Stale must have occurred.

3. The highway so constructed or cstablished must be considered 1 public highway,

Publie Lands, Not Rescrved (or Public Uses.

“Public lands, not reserved for public uses,” were thosc lands of the Unitcd States that
were open (o the operation of the various public land Jaws enacted by Cangress, and include
those landy not intended by drafters of R.S. 2477 to be closed to the creation of R.S, 2477

highways,

‘The term “public lands, not reserved for public uses,” docs not include public lands
rescrved or dedlcated by Act of Congress, Exscutive Order, Secretarial Ouder, or, in some cases,
classification actions authorized by statute, during the existence of that reservation or dedication,

intended to preclude crealion of R.S. 2477 highways.

The term, “public Jands, ot reserved for public uses,” does not include public lands pre-
cmpted or entered by settlers under the public Jand laws or located under the mining laws which
ceased (o be public lands during the pendency of the entry, claim, or other,

The tenn “public lands, not rescrved for public uses,” does not cxclude public lands
subject to sub-surfaco withdrawals such as coal withdrawals,

Construetion,

“Construction™ necessary 1o satisfy
public lands, not reserved for public uscs.

R.S. 2477 must have occurred while the lands wero

As a matter of federal law, state law controls establishment and scope of an R.S. 2477
highway. 1f allowed under state law, the fol owing definitions of “construction” apply.
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i “Construction” includes physical acts of readying the highway for use by the public according to
the available or intended mode of transportation — foat, horse, vehicle, etc, More specifically, it
includes removing vegetation, moving large rocks out of the wey, filling low spols, creation or
muintenance of the highway by grading or installing culverts, cattlc guards, hardened crossin gs,
bridges or other such activily. "Construction” also includes complelad survey, planning or
pronouncement by public authoritics followed within oqe year by construction activity on the
highway, “Constructlon” also includes passage by vehicular or other traffic over a tinc period

required by state luw for creation of & hi ghway,

Public Hichway.

1f consistent with State law, the [ollowing conditions apply:

1. A public highway is a deFnitive route or way that is freely open for all 1o uso. It need
not necessarily be open to vehicular traffic, for a pedestrian or pack animal trajl may qualify, A
toll road or trail is still a public highway If the only limitation is the payment of the tol] by all
users. Multiple ways through a peneral arca presumably will not qualify as a definite route,
However, ovidence may show that one or more than one of the ways qualifies.

2. A road need not have termini that are some kind of Jandmarks distinguishable from
auny other polnts along the road. The road need only accommodate travelers from a place along
the road to other points as often as they found It convenicat or necessacy.

3. The inclusion of a highway in a State, counly, or municipal road system establishes (he
route as a public highway.

4. Bxpendilure of construction or mainlenance money by an appropriatc publle body is
tvidence of a highway being a public highway.

5. Abscnt evidence to the contrary, a statement by an appropriate public body that the
highway was and still is considerced a publle highway will be accepted as establishing the routo as

a public highway,
Ancillary Uses or Fucilitics Usual to Public Highways,

L. If consistent with State law, facilitics such as road drainage ditches, back and front
slopes, rnouts, rest arcas, and tho like, that facilitate use of the highway by the pubdlic are
considered part of the public highway right-of-way prant.

2. Other facilities such as telephone lincs, electric lincs, etc., that were often placed along
highways do not facllitate use of the highway and arc not consideced pat of the public highway
right-of-way grant. An exception is the placement of such facilities along such right-of-way
grants on laads administered by the Buresu of Land Mana gement prior to November 7, 1974,



FAl NC. 2025247707 P. 10

o b -y

DEC-17-2001 MON 11:56 AN UTAH GOVERNORS OFFJCE FAX NO. 8015361557 P. 09

DEC-"7-2001 MCN 032:25 PM  UTAH/MCA

Prior to this date, the requirement of filing an application for such facilitics was wajved. Any

. new facility, nddition, modification of routo, cte., alter that date requires the filing of an
applicalion/permit for such facility. Facilities that were coasmructed, with permission of the right-
of-way holder, belween November 7, 1974, and tho cffectlve date of this policy, should, except in
rare and unusual circurustances, be accommodated by issuance of a right-of-way or pernit

authorizing the continuance of such facility.

Width and Muintenance ] evel.

For a highway right-of-way in the State, county, or mu nicipal road system, i.c., the right-
of-way is held and subject to imaintenance by tho appropriate government body, the width and
malutenance level of the right-of-way is as specificd for typo of highway under State Jaw,
including common law, if any, in force at the (imo the grant could be accepted.

Wherc the highway ri ght-of-way s not held by a government body or there is no
governing Stato law, the width and maintenance level are determined from the aroa, including
appropriatc back slopes, drainage ditches, etc., actually in vse for the highway at the later of (1)
acceptance of the grant or (2) loss of grant authority under R.S. 2477, c.g., repeal of R.S. 2477 on
October 21, 1979, or an earlier removal of the land from the status of public Jands not reserved

for public uses.

Abapdonmen;.
Abandonment, including relinqeishment by proper authority, occurs in accordanco with
Statc or local statutory or common law, :

irden of Proof.

Tnasmuch as the granting Act and related regulatlons cstablished a system of sel(-
oxccuting grants and have not purported Lo require applications for or recordation of R.S, 2477
rights-of-way, a right-of-way now publicly used that the State or Jocal govemment or entily
asserts was established in the requisitc time pedod as a public highway over public lagds not
reserved for public uses, in accordance with State Jaws, together with Informal prescntation of
some reasonnble indicia of support, is presumed to be a valid R.S. 2477 highway. This is

rebultable by clear and convincing evidence o the contrary.

Department Ackpowledgment of Acceptance.

As a sclf-executing grant that needs no application, an R.S. 2477 right-of-way will be
acknowledged by the Department by quitclaim deed or other appropriatc means under it power
to administer a congressionally created program by policy, upon asscriion of such a right-of-way
under conditions stated In the preceding section on burden of proof,
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Responsibilities of Agency and Ri ght-of-Way Qwner.

Under the graat offered by R.S. 2477 and validly accepled, the interests of the

Department are that of owner of the servicat estate and adjaccat Jands and resources. In this

cantext, the Department has no management control over an R.S. 2477 highway under FLPMA

to prevent “Inipairment” or to require compliance with any term of any other Act passed after
perfection of the R.S. 2477 highway thar js inconsistent with R.S. 2477 highway ownecship —

only to prevent unneccssary and undue degradatlon of the servient estate,

Activities within the highway right-of-way arc presumed to be within the Jurisdiction of

the owner of the dominant estate. The Department has no authority under R.S. 2477 10 review
and/or apprave such activities, except to prevent undue and unnecessary degradation of the

servicent estato.
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COMMENTS ON PROPOSED DOI POLICY December 11, 2001

Legal support of various portions of the proposed DOI Policy on R.S. 2477 rights-of-way
is supplied below and in Sierra Club v. Hodcl, 848 F.2d 1068 (10" Cir. 1988)

Governing Regulations as of Octaber 2], 1976, Hodel. JIe .

Publio Lands. Not Regerved for Public Usgs,

Construction, “The grant referred o in IR.S. 2477] [becams) effective upon ve. on
or establishing of highways, in accordance with the Srate laws,” 43 C.FR. § 244.55 (1939).
“Under R.S. 2477, a right of way could be established by public vse under terms provided by
State law.” Sierra Club v, Hodel, 675 F. Supp. 594, 604 (D. Utah 1987) (citing cases). The
Tenth Circult held that a certain 1980 BLM opinion letter should be constiued as concluding that
“as a mattor of federal law, slate law has been designated as controlling” on the scope of an R, S,
2477 highway. Sierra Club v. Hodc), 848 B, 2d 1068, 1081 (10th Cir. 1988). Also, mere “use
waa cffectivo to accept and dedicate the road to the public use as a highway,” Hodel, §75 F.
Supp. at 604. It should be noted that a recent Utah District Court dec{slon, generally referred to
as the “Campbell case,” rejected “usc” as being within “construction.” That case Is on appcal to
the Tenth Clreult. Further, that tho road was “maintained” was sufficlent. Sje ,
949 F, 24 362, 364 (10th Cjr. 1991). “Road maintcnance or the passage of vehicles by users over
time” constitutes “construction”. See BLM Manual § 2801.41B1b. "“Wheu the history of a road
is unknown or questianable, {ts existenco in a condition suitable for public use is evidence of
construction sulficlent to cause a grant under R.S. 2477 has taken place.” BLM Manual, Rel, 2-

229 Junc 30, 1986.

“Initially, these [R.S, 2477] roads werc mere wagon tracks”; blade graders did not cven
appear until 1878. Federal Highway Administration, U.S. Dept. of Transp., America’s
llighways, 1776-1976, Washington, D.C.: GPO 37 (1977). By 1904 only about 7% of the roads
in the United States had been improved at all. Christy Borth, 1 e Mo tory of
Highways, Washingloa, D.C.: Automotive Safety Foundation 177 (1969), Thus, the drafters of
R.S. 2477 could not possibly have meant to require, in their use of the lerm “construction,” the
Lype of mechanical construction common now. Construction in the western United States in 1866
occuired almost wholly only by usc or repeated passage. And statutes should be inlerpreted as
understood by their drafters. Ses A 1. Co. v ndian Tribg, 526 U.S. 865,

874 (1999); United Stales v, Qradwell 243 U.S. 476, 488-89 (1917).

It is typical under laws of the states that use is sufficicnt to create an R.S. 2477 highway.
S¢¢, .8, Lovelace v. Hightower, 168 P. 2d 864, 873 (N.M. 1946) ("a public highway can be
established by uso alone™); Lindsay Land and Livestack Co. v. Churnos, 75 Utah 384, 385 P. 646
(1929) (citing cuses Lo this effect jn Oregon, Montana, Wyoming and Colorado). Sez also,
Centia Pac. Ry. Co. v. Alamedn County, 284 U.S. 463, 467 (1932) (“highwuys” under R.S. 2477
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, includes roads “fonned by the passage of wagons, etc., aver the natural soil"); Summerhil] v.

’ Shaonon, 361 8,W.2d, 271 (Ark. 1962) (“highway” includes 2 carrlage way, horse way, foot way,
or a navigable river); Hamp v, Pend Oreille County 172 P. 869, 870 (Wash. 19} 8) (lravel or
transportation of goods by wheeled vehlcles is not Dccessary to establish a highway: walking,
ridiag by horscback, or transporting goods by pack horse is sufficient), To reject “use” as g
meins of creating an R.S. 2477 highway would run 2 dagger through the heart of the real R.S.

2477.

With regard to complcted planning constituting construction whers physical construction
soon [ollows, there is an affidavit from a focmer BLM employee in Utah {n which the man,
Rabert Turd, states us follows regarding Mancos Mesa Road in San Juan County:

Portions of this road were constructed before 1976 and the

Planning for reconstruction of & portion of this road was completed
prior to passage of FLPMA o 1976. Wc at the BIM, with
authorization from the Solicitor, accommodated Gulf Resotrces in
building some thirty-odd miles of the road in 1976. The Solicitor
said you could not stop the building of this road aven though
FLPMA had just been passed, becausc FLPMA had not yet been
Interpreled and until it was, we should g0 by the regulations. BLM
agreed Lo the building of the portion of the road planned by the carly
fall of 1976 and built after the passage of FLPMA.

Seo also Hodel.
Eghljg. Hichways.

Ancillary Uses or Facilities Usual to Public Highways, Hodel.

Width and Maintenance Ievels. Hodel.

f Proof.

Dep: cknowledgmen ce, It occasfonally has been suggested that 43
U.S.C. § 1745, regarding disclalmer of interest in lands, might be a suitable means of foderal
acknowlodgment of R.S. 2477 highways. Comparison of that statute with relevant R.S. 2477
authoritics discloses, howover, that 43 U.S.C. § 1745 is al odds with R.S, 2477 pdnelples and
will not funclion as n meuns of federal acknowledgment of R.S. 2477 rights. Rather, a quilclaim
deed under terms of the proposed DOI policy would be an appropriate means of acknowledgment

consistent with R.S, 2477.

Subsection (b) of Sedion 1745 deals with an “applicant” for R.S, 2477 ownership and
requires the application to be published ia the Federal Register for at least ninety days and
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payment to the Secrctary of the administrartve costs of issuing a disclaimer of fntcrest. That s ‘
fundamentally inconsistent with the long-standing [ederal regulations governing R.S. 2477 rights
providing: “No application should be filed, as no action on the part of the Government js
lecessary.” Numerous other subslantial difficulties with usc of a recordable disclaimer of

interest have been ideatified in a Memorandum of a local DOI employwe, dated July 23,2001, 2
copy of which Is atlachod. Not the least of these difficultics is a 12-year statule of limitations.

The quitclaim deed approach of the proposcd DOT policy however, is not inconsistent
with R.S. 2477 and, in view of disputations that have developed, would serve as a practical guide

to all interested persons,

The Departrment’s inherent power to administer R.S. 2477, as a congressionally created
program, nol oaly allows, but requires the Department to formulate policy that will fill any gaps
le(t by Congress in order to implement Congressional intent. As stated by the Supreme Court,
“(tIhc power of an administrative agency to administer a congressionally created ... progrum
necessarnily requires the formulation of policy ... to fill any gap left, implicilly or explicitly by

Congress.” Morton v. Ryiz, 415 U.S. 199, 231 (1974) (quoted in Hodel at 1080 as quoted In
Chevron U.S,A., Inc, v. Natyal Resources Defense Counci l, 467 U.S. 837 (1984), This provides

ample support for the quit-claim deed approach proposed. We note our awareness of 2 2001

scttlement in a Nevada matter in USA v. Carpeater, in which the federal government agreed that
1t “will not now or in the future contest that Elko County has an R.S. 2477 right of way fora

[certain] road.” This is closely analogous to the execution of a quitclaim deed,

sibililics of Agency and Right-of- it. It would be highly uscful If all the
agencies of the federal government would supply assuranccs that would give states and localities
confidence they could cagage in normal maintenance activitics and reasonable and nccessary
expansions or modifications of their R.S, 2477 roads without specific federal consent, This
would conform to law. “[Tlhe supposition of the United States, that a preexisti nguse of an R.S,
2477 right-ol-way may not be expanded or maodified without BLM approval, is not supported by
Hodel. See Hodgl, 848 F.2d at 1083 (rccognizing that ‘under Utah common law, the road could
be widened as nocessary to meet the exigencies of increascd travel, at least to the extent of n twa-
fane road).” Seuthein Utah Wilderness Alliance v. BLM. No. 2;26 CV 0836C, 19 (D. Utah Oct.
9,1997). BLM’s duty even in a sensitive arca such as a WSA extends only o preveating
unnecessary degradation, and does not extend to impaitment of wilderness suilabilily. Hode],
848 F.2d at 109(-92, NEPA does not apply unless the road in question was perfected as an R.S.
2477 highway after January 1, 1970, the date NEPA became cffective, :

Matgrials Supplied. In addition to the Proposed DOI Policy, the following materials are
supplicd for easc of reference: Hodel Policy of December 7, 1988 and related Instruction
Memorandum of August 15, 1990; Babbit Policy of Janvary 22, 1997; Siena Club v, Hodel, 848
[1.2d 1068 (10th Cir. 1988); Leiter of I'rederick N, Ferguson of April 28, 1980; Memorandum of
local DOT employee dated July 23, 2001 rogarding reportable disclaimers of intercst:
Memorandum dated November S, 2001, regarding Approach to Acknowledgment by the Federal

w
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. Governmeat of the State/Counties’ 2477 Rights-of-Wa

Y- A more comprehensive presentation of
legal support can be provided, if desired, upon request,




