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Meamorandunm

Ta: Secratary -

P
From:'“Hay yqqigtane Secratary for Fish and Wildlife and parxs o7 Sixz,
T"ASELSTANT Secretary for Land and Minarals Managemens’ '
. L
S5ubject: Departmsntal Policy on Section § of the Act of
July 26, 1866, Revised Statuta 2477 (Repealad),

Grant aof Right-of-Way for Publie Highways (RS 2477,

Although RS 2477 wvas repealed nearly 12 years 490, cControversies
pericdically arise regarding whethar a public highway was egtar]lisrac
pursuant to the congrassisnal jrant under RS 2477 and the extant o¢
rights obzained under that grant. Under RS 2477, =he United Statas
~ad (has) nmo duty eor authority =0 adjudicate an Asseart.on or
pplication. Howevar, it is TACef2ary in the proper managemant of
Federal lands to be able ta Cecagnize with some SerTainty the
existence, or lack thereof, aof public highway grants optained unda=x
RS 2477.

With tha passage of the Fedaral Land Policy and Managemans ACT, Tha
Bureay of Land Management (BLM) developad procedures, policy, and
criterla £Qr racegnition, in sooperation with local Jevernments, =¢
“he existence of such public highways and natation ts =na BlM*s lana
racords. This has allowved the BLM ta devalop land use plans and =»
make appropriate management decisiens that consider the existence =¢
these highway rights.

Issues have recently been raisasd by the State of Alaska and cthars
which quastion net only the BLM Policy but also the management
acticons by other bureaus within the Cepartment. We have had The 3L
review and report on the varicus lssuas and Zancerns (A-tachment )
and consulted with the Statae of Alasxa, the BIM, =he Fisn and
Wildlife Service, and the Mational Park Serv:.-s.

We beliave that the land managemant objectives of =ne Daparcmen: vyl

be improved with adoption of & Departmental Folicy and recommand =nz-
tha attached policy (Attachment 1) be adoptad for Cepartmantwize usae.

Approve: Donald Pesul Heodal Disapprova:

Data: _DIC 07 1982 Data:

Atzachmnents: 1-RS 2477 Policy
2-BLM Rapor=z

Teteprarmg the Uneced Scares Constitusion
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2801 - RIGHTS-OF-WAY MANAGEMET

Departmental Policy Stacemen:c. RS 2477

A8 2477
Section 8 of :ne ACT of July 28, 13144
Revised Stxrure 2477 (43 U.5.c. 910,
Repealed Actober 1, 137s

Section 8 of the Act of July 28, 1866, seovided:

"The right of w8y for the condtryction of highways sver sublie
lands, not reserved for public uses, is hereby granted. -

Although this scacute, 43 U.5.C, 332 (RS 2477), was Tepealed by Ticle vIT of
the Pederal Land Policy and Management Act of October 21, 1976, 90 seac. 2791,
aacy righta-of-way (R/¥) for public highways obeafned under the statute exist
Or a4y exist oc lands adatinigrered by the Departaent and other Federal
agencies. The existsocs or lgek of existence of such fighway R/Ws hay
aaterial besring on the devalopment and lapleseatacion of danagenent plana for
cocservation systea uaits and other aresa of Pederal lands. Lgng nanaging
Bureaus of the Dapartseat should davelop, as appropriace, inrernal procedures
for adoinistratively tecoguiring thoge Sighways saetiog the following criceria
and recording such recognized highways on the land scvatus recordy for the area
sanaged by that Burseu.

Acccgt‘ucl:
To constituce tcceptance, all three conditicns TUAL have been per:

1. The lands tavolved ust have been public lards, not reserved for
public uses, at the time of acceptancs.

1. Some form of construction af the highvay aust have oceurred.,
3. The highway sc constructed must be considered a public highway.

Public lands, not reserved for nublic usee:

Fublic lacds wers those lands of the Ynited States that were open to the
operation of the various public land laws eascted by Congress.

Public lands, not reserved for public uses, do not tnclude publlie lands
reservad or dedicated by Act of Congress, Executive Order, Secrecarial
Order, or, in some cases, classificat{on actions duthorized by statute,
during the existencs of that reservation or dedtcation,

Public lands, pot resarved for public uses, do pot Lnclude public landa
pré—emptad or entarad by asttlers under the public land lave or located
vadar the siaing lsws which cansad to ba publie landa during the paadancy
of cthe encry, claim, or othar.

Conatruction:
——ltrlon

Construction sust have occurred while the lands were public landa, not
ressrved for public uses.

J
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Oepartmental Policy Statement, RS 2477

4

Construction is o physical act aof tesdylng the highway far use by the
public sccordiag to the aveilabdle or incesded sode of transportation -
foor, horsa, vehtcle, etc. Reaoving high vegetation, soving lerge rocks
out of the wvay, or £illing low spors, etc., say be sufficlent ae
construction for a particular cage.

Survey, planning, or proscuncement by publle suthorities say initiace
construction, but does not by irself, constituts caastruction, Cone
structicn aust have baen initiaced sriar to the tepeal of RS 2477 gnd
actual construcction aust have followed within a teasonable tige.

Road aaintenance over several years day aqual sctual construezion,

The paseage of vehicles by users over rime 24y equal sctual conscTuction.

Public Highway:

A public highway is a deftaitive route or way that is freely open for all
to use. It ased oot nacessarily be open to vehicular craffic for o
pedestrian or pack aoimal rrail zay qualify. A tol! road or trall 1s
scill a public highway Lf the only llaltation i3 the paynent of the roll
by 4ll usezs. Muitipla ways through a gensral arsa aay act Juallfy ap a
definite routa, howmver, evidencs asy show that one or another of the vays
aay qualify.

The Loelusion of a highway in a State, couaty, or auaicipal rosd syscem
constitutes being a public highway.

Expenditure of cosstructioa or saintenance money by an appropriate publie
body is evidencs of tha Aighway being a publie highway.

Adsent avidence to the contrary, a statesent by an appropriaze public body
that the highway was aod etill ts considered a public highwey will be
accapted, -

Ancillary uses or facilities usual to public highwayas:

Facilicies such an read drainage 4ltches, back and fronr slopes, turnouts,
rest areas, and the like, that fac{litate use of the highway by the | -.l1c
are conaidered part of the public highway R/¥ grant,

Other facilities such as telephone lines, electric lines, erc., that were
often placed slong highwaye do noc facilitate use of the highway and are
oot considersd part of the public highway R/W ETANC. An excapticn i3 the
placemant of such facilities along such R/W graats on lands adminiscered
by the Duresu of Land Managemesnt prior to Novembar 7, 1974. Prior to this
daca, ths requiresent of filing an application for such facilitiea wae
wiived, Aay new facility, sddition, modificatien of routa, atc., after
that date requires the filing of an application/perztt for such faciltiey,
Pacilities that ware construccad, with permisslon of the R/VW holder,
becwasn Novamber 7, 1974, and the effective date of this pollicy, should,
except in rare and ususual circumstances, ba sccommodated by lssuance of &
R/¥ ar perait authoriziag the contimuance of such facilizy.
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ideh:

For those highway R/Wa tn the Stace, ecpunty, or auricipal road syatea,
l.e., the R/V 18 heald and msiacsined by the appropriate government dody,
the width of che R/V Ls as spacified for the cype of highway under Scace
law, (f anv, in force at the time the grant could be accepted.

In some cases, the specific R?V sty have been given 1 lesser or greater
width at the tiae of creatlon of the public highway than that provided !n
State law.

Where State lav does not exisec sr is not applicable to the specific
highway R/W, the width will be decermined in the Same ganner as below for
non~governzentally controlled highways.

Where the highway /W {a not held by a local government or Stace lav does
not apply, the width s detarained from the atee, Including appropriace
back slopes, drainage ditches, etc., actually in use for che hWighway at
the later of (1) ascceptasce of the grant or (2) loas of grant authortty
under RS 2477, e.g., repasl of RS 2477 on October Z1, 1979, or an earller
reaoval of the land from the status of public laods not reserved for

public uses.
Abacdoment:

Abandooment, inecluding relinquishaent Yy proper authority, occurs 'n
accordance with Stata, local or common law or Judicial precedence.

Respoasibilities of Agency and Right+~of-Way Holdar:

Thia policy addresses the crestion and sbandanment of property tntersscs
under RS 2477 and the caspective property righte of the halder of 1 /W
and the owner of the serviant setats.

Under the grant offered Sy RS 2477 and validly accepted, the interests of
the Dapsrtaent are that of owner of the serviant escate and ad jacent
lands/resources. Ia this coatext, the Departaent has no managemest
coatrol under RS 2477 over proper uses of the highway and highway R/W
unless we can Jeaonstrate unnecessarcy degradation of the servient entate.
it should be notad, however, that thias pol! , does not deal with the
applicability, If any, of other federcal, stace, and/of iocal laws on the
sanagesant or regulation of R/We resecved pursuant to RS 2477,

Rexsonable activities within the highway R/W are within the Juriadiceion
of the holder. As such, the Depatrtzent has so autherity under RS 2477 o
reviev and/or approve such ceasonabla sctivitias. Howaver, revisw and
approval aay or say mot occur, depending upon the soplicability, tf any,
of other federal, stats, or locsl liws or Zenars . evance ta the use of

a R/W,

LM MANUAL

© vertedes Rel,

Appendix II, Exhibit K
2-229 pag~ 4 of 4



